ORIGINAL \lllﬂlj!lllj!l\\j!llljyIiﬂllﬂll|!¥lﬂll\lﬂllﬂll I

Lommissioners : DUDHRDY U ;

(C}?&RY Pllgll?crE Chairinan L  Arizona Corporation Cormr s
BOB STUMP 7 iy 18 PR WSDOCKETE
SANDRA D. KENNEDY

PAUL NEWMAN WMAY 16 2017
BRENDA BURNS *‘7555&5&5@?“‘%,
IN THE MATTER OF THE APPLICATION OF I A»
MONTEZUMA RIMROCK WATER
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IN THE MATTER OF THE APPLICATION OF

MONTEZUMA RIMROCK WATER COMPANY,

LLC FOR APPROVAL OF A FINANCING

APPLICATION ’ DOCKET NO. W-04254A-08-0362

Emergency Motion for Temporary
Restraining Order and Order to
Show Cause

BY THE INTERVENER:

On Oct. 30, 2009, Decision No. 71317 authorized Montezuma Rimrock to incur long-
term debt of $165,000 from the Water Infrastructure of Financing Authority of Arizona
for the purpose of completing an Arsenic Treatment Facility.

On April 27, 2011, in response to a request filed by Montezuma Rimrock, the
Commission voted at the Commission’s Staff Open Meeting to reopen Decision No.
71317 pursuant to A.R.S. 40-252 to determine whether to modify the decision
concerning financing approval and related provisions. (Emphasis added)

On April 30, 2012, during a Procedural Conference, Counsel for Montezuma Rimrock
stated he would submit new lease proposals to finance construction of the ATF to the
Commission after withdrawing proposed leases that had been submitted to the
docket.

At no time during the hearing did the Company state that it intended to move forward
with construction of the ATF prior to having its new leases submitted to the
Commission for review and comment. The Company has pledged in the past in this
Docket that it would not begin construction until it gained Commission approval of
the new financing plan.




During the same hearing, Commission staff noted that it had sent a Data Request to
the Company seeking additional details about the proposed financing. Intervener has
requested copies of all Data Request responses from the Company and none have
been forthcoming on this matter.

At approximately 2 p.m., Tuesday, May 15, the Intervener personally observed ongoing
construction by Montezuma Rimrock of an Arsenic Treatment Facility at the Company’s
Well No. 1 site. A building that will house the arsenic filtration system is being erected.

Records obtained by Intervener from the Arizona Department of Environmental Quality
from an April 26, 2012 meeting between ADEQ, ACC staff and MRWC show the
company stated it would have the ATF installed by June 7, 2012, to meet an ADEQ
compliance deadline. (Exhibit 1)

An ADEQ deadline does not provide a “green light” to Montezuma Rimrock to begin
construction of the ATF when it still does not have approved financing to replace the

WIFA loan. Nor has the Company submitted a new rate case that, under Decision No.
71317, must be filed before May 31, 2012.

The ongoing construction comes 13 months after the Company caused the construction of
2,500-foot pipeline and incurred unapproved, long-term debt of approximately $35,000 to
Rask Construction. The pipeline construction was specifically cited as part of the ATF
operational and financing plans approved in Decision No. 71317 and paid for from WIFA
funds. -

The Company is recklessly installing the ATF knowing that it presently has no legal
access to its long planned primary Well No. 4. As the Commission knows, Yavapai
County revoked the company’s use permit for the parcel on which Well No. 4 is located
for its business operations. The Company has stated in an appeal of the use permit
revocation filed with Yavapai County that the ATF will require Well No. 4 to operate.
(Exhibit 2) . )

In addition, the Company knows that the ultimate fate of Well No. 4 will be determined
in a pending law suit in Yavapai County that will have oral arguments on May 31. If the
Company loses the lawsuit, it will not be able to use Well No. 4 as part of its business
operations.

Therefore, it is premature for the Company to install an ATF when it doesn’t even have a
well with sufficient flow rates to operate the ATF as well as no approved financing plan.
The Company has submitted no alternative operational plan for the ATF to the
Commission from what was outlined in Decision No. 71317, which relied specifically on
Well No. 4.

During the April 30, 2012 Procedural Conference, MRWC owner Patricia Olsen stated
that “most” of MRWC’s customers have already installed R/O systems to treat the




arsenic contaminated water. Ms. Olsen originally proposed to install point-of-use R/0
systems when she purchased the water company in 2005. Given the fact the Company
doesn’t presently have sufficient water capacity to operate the ATF, it is in the best
interest of rate payers to determine the cost of installing R/O systems in the rest of the
community and the cost of maintaining these systems compared with building an ATF
with what appears to be a very expensive and complicated leasing and sublease financing
plan based on the leases that were submitted, and later withdrawn, by the Company. The
Company later rejected the R/0 systems because of high growth projections that have not
materialized. Rather than the 300 plus customers projected for 2012, the Company has
approximately 200 customers.

At this time, the Company is in violation of Decision No. 71317 that requires it to use
Well No. 4 to operate the ATF and to use WIFA financing to pay for the project. The
Company has not submitted any proposed alternative financing plans for the ATF, as it
stated it would do when this Docket was reopened in April 2011.

Intervener respectfully requests that the Commission issue a Temporary Restraining
Order prohibiting the Company from continuing construction of the ATF and to schedule
an Order to Show Cause Hearing as soon as possible to set a firm schedule of events that
must occur prior to construction of the ATF, including approval of a financing plan and a
new operational plan if Well No. 4 can no longer be used; and a comparison of the cost of
installing R/O systems to Montezuma Rimrock’s remaining customers who have not yet
installed them. @

Irreparable harm will be done if construction of the ATF is allowed to continue
and an injunction is necessary to preserve the status quo until the company
submits proposed financing and operational plans contingent on the inability to
use Well No. 4 and the Commission determines whether the financing plans need
formal approval.

Finally, only a miﬁimal bond, if any, should be required. Intervener has limited
means and is acting in the public interest and that of Montezuma Rimrock
ratepayers to ensure enforcement and application of Commission rules and
statutes.

Respectfully Submitted this 16 Day of May 2012

QA 0k
hn E. Doughe

Intervener

Copies of the foregoing mailed
This 16th Day of May 2012 Mailed to:



Todd C. Wiley
Fennemore Craig, PC
3003 N. Central Ave,
Suite 2600 ‘
Phoenix, AZ 85012

Patricia D. Olsen, Manager

MONTEZUMA RIMROCK WATER COMPANY, LLC
P.0.Box 10

Rimrock, AZ 86335
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FACILITY MEETING.SUMMARY
DATE: April26,2012 TIME: 10-11:30  LOCATION: ADEQ - Phoenix, AZ
PUPOSE OF MEETING: Discuss status of arsenic treatment system at Montezuma Rimrock Water Co .
. NAME OF FACILITY: Arizona Department of Environmental Quality (ADEQ) and Arizona
Corporation Commission (ACC) -
ADDRRESS OF FACILITY: Phoenix, AZ

PRIMARY WQD SECTION: Water Quality Compliance Section UNIT: Enforcement Ur_lit

ATTENDEES: , ,
Name . : Affiliation : | Phqne

1. Patricia Olsen /?Q . Montezuma Rimrock Water Co

2. Mindi Cross M ADEQ . (602) 7712209

3. Marcfa Colquittwv/ ADEQ 771-4651

4. Vivian Bums WY ADEQ 771-4608

5.  Nancy Scott /w ACC o 5420743

6. MainScott —pfy ACC - 542-7262

7.

Jeff Michlik QM ACC 364-2034
W &\;u\/'w/ A éns’
SU YIAGREEMENTS/EXPECT I
% ._ﬁﬂﬁ!“_ef_m‘g.mﬂ_&d AMW-‘&A’ - Shida, D*%

Dd?_somu l\.mﬂ’!\ﬁé% Z
\Wé NithaX £, E&w Mewd — 7  Mm{rpss - L/L&ﬂi‘(’ /uu/‘f7
Ptdemm ~ Adled Apyuwiu%fcf b o do —7 MERR,
M. () ot — ho_x.;,w_.a\.uﬂ el H Lf)/% ﬂuﬂ/fﬁﬁfﬂ’l—
/Miju:}/ G.B?&/m/t( Aouqto.u/ I’)@&/ / (‘.,,mwfaﬁﬁ@b.
NV EH pd 0l don i, =7 |
P. D P(\o\n Lo Y8a0d Noce /ueé{' ' i 4 “’"(‘%
NeBds paecsion ,JL:J ) | |
VR = NadTumoBim ‘laocw’aému CD:(




| T o= RRsENe T uadived Suye
| ADER - WY u&sxfgm‘ épg Aoy
§ MNE - Woue @MM rampmm k-
(L - /(mu\,_m S‘KJ sy LJ/ 5 MM N jfuegéﬁz_om/glﬁ_‘

\ (P%Qmw Yo p
Movesa st mm NoD = Pelbics Lan oL o

Bl NoU-0F NZR on Nohe, — NbeR — Ciawe MRR

Q% gg)m) Mmm Nog . Mg b, caid sl \J\a» Not Avzed

\ M.L«
E i agu C'kj\ L
H

%s_f‘ Mo neb- m&z,

WY Ygns Aoon 9D m\m& _
K ol e nELD Qv RD Jcohwm%wm%u el =Y
Mz -Con pnstall M'szma Le j&mﬂ J—“‘ﬁ*—/ﬁb‘

Moeh -2 u%wmq deroon L:L)/,msw( ( o a), thea BTS2
MeR - Sl NV ,ﬁU\.O\M lmo/—a/z"( D‘Dp@é Vot Le)ﬁx.'}jz

e Capi g i, = S e by e

M&M%m\« HTZE; Mig&m&i%__

Fin To dnas e dhak L 1D

Mﬁ% P %@,&pbﬂm/. il Need 40 mMQ BW/Z@ D5l

N ﬁ% a0 KT |
NLE& 7‘1) Mm\‘u_/ M%ﬁx QW

Page2 |



ﬁm C\m&@m (‘_tmLquv(Sﬁcw “MQQ /w

N f)q_Z\Zf\,,, 3 ,

MPR . Gt Qﬂ\ﬂ&l}: ﬂm&ﬁ/&u (L).ZU/ 1+ (s 0/ 0\x
M - P(LW\-S D) Boolln, @wd)% 4735‘¢’:’f’0\;iL‘l"'5 J
e - 1%3 Pumps agh - t\\ofggt%dﬂ&) N AC T Hmim%
| ’\TOCMX woo(\o(/d'( L ,
N L L T P

\\M_’TQ M,Z/g/p\&.\u Nor eiisdd C(qusl)[h,wﬂ)& @md’ N(){fé,e.gﬂg%/.
Yo Q-d/ EM’W‘/ H.EE, _ B e a)e in patesls 000 Lo

MER_- Al W4 Y lm‘f) .
Ml\ - (’m\wﬂ 57 0o LD@

MEe - \M_u\% L u@_m_%mfmw
&Hou) -~ ' -
MR~ Does MZP, T %M '

MorR- Wl /e;UJzA m HO(/. M»rm)rﬂ 0DCED .




%u\vm T Ok &

M_WMJ P@Fm ia;umﬂ .
/IL MELM

Ypd el s o Dnohum ) N eeld mmﬂf ,ﬂ,
-jébfbm LJMG:\ D (D

S ADED — Cnb i)/ oy Reviol Sch - B
= Tire ?roic/@w

" Paged



05/02/2012 ©7:40 9286398153 ¥C DEV SVCS PAGE ©1/04

E’#"\"!’;T [

Law Bffice of Beuglas C. Fumatrick

49 Bell Rock Plaza, Suive A
: Sedona, Arizona 86351

Phene (928)284-2190 Fax (928) 283-2151

May 1, 2012

Yavapai County Development Services
Attw: Tammy DeWitt, Senior Planner
10 South Sixth Street

Cottonwood, Arizona 86326

RE: Application for Appesl of Revocation of Use Permit
Well #4 on APN #405-25+517; HA#H9139

Dear Ms. DeWitt:

This correspondence constitntes Montezuma Rimrock Wator Company LLC's
Application for Appeal of the revocation of its Use Permit. It also constitutes the water
company’s request for an extension of the deadline o obtain the Centificate of Compliance which
is a condition of the Use Permit.

As you noted in your April 10 notification to the water comapany, “Stipulation numbes 5
of the approval states ‘Centificate of Compliance to be issued within one year of Board of
Supervisors® approval demonstrating that the use is operating in compliance with all applicable
local, state and federal reguiations. '

Compliance by thewater company with the Yavepai County Water Well Code has been
raised as an issue in apandingm?e.dnrconnlawsuit,liougimmshmv. Yavapai County,
Case No. P1300CV2010000585." In this lawsuit, plaintiffs allege, among other things, that the

! John Dougherty is rrot a customer of the water company. His is, at best, a part time resident
of its service aren. He has fought every attempt by the water company to obtain the Centificate
of Compliance. He has intervenced in several administeative procecdings at the corporation
commission, always in aggressive opposition to the water company. He hag filed his awn
~ adversary complaint against the water company with the corporation commission. M.

Dougherty’s 2eal 1o put ths water company out of business has, in @ munber of instances, crossed
the line. On July 18, 2011, the water company®s owner, Patricia Olsen, was compelled to obtain
an Injunction Against Harassment against Mr. Dongharty in the Verde Valley Justice Court [J-
1302-CV-201103222]. Mr. Dougherty was ordered to “have no contact with [Ms. Olsen) cxcept
through attomeys, legal process [and] court heerings...” Undeterred, Mr. Dongherty was

bsvd £STB659636: 04 woud P12 LOGR-BT-100
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Yauvapai County Development Services
Attn: Tammy DeWitt, Senior Planner
May 1, 2012 :

Page 2

well is placed on the lot in violation of the setback requirements of the code. The watex comapany
agserts that the setback roquirements arc invalid becaunse they conflict with their corresponding
state reglation in violation of ARS sec. 49-1062

If the seiback requircenents of the water well code are construed by the court to be valid,
the water company will admitedly be unable to establish that it is operating “in complisuce with
all applicable local, state and federal regulations.”

arrestcd on December 2, 2011 for violating the injunction. Notwithstanding the unequivocal
prohibition iu the order against direct contact by Mr. Dougherty with Ms. Olsen, the doputy
county attorncy dismissed the criminal charge, finding incorrectly that Ms. Dougherty “is
Justified in contacting the victim” because of the “ongoing civil matters pending before the
corporation commission.” Mr. Dougherty was 20t justified in violating a clear aud unambiguous
order prohibiting direct contact with his victim. Mr. Doughesty has made aumerous and repeated
public records requests of the corporation commission, Arizona Department of Environmental
Quality, Yavapai County Dovelopment Services, Arizona Department of Water Resources and
Water Infrastructure Pinance Authority for information 10 use against Ms. Olsen and ths water
company. The pending supesior court case commenced by Mr, Dongherty is only the tip of the
ice barg with respect to the time, cffort and resources expended by him in Ma clearly-expressed
goal to put Ms. Olsen out of business. In the course of his campaign, Mr. Dougherty’s mantra
has been that the water company has feiled to provide safe drinking water to its customers. Were

it not for the obstructive attacks by Mr. Dougherty, the arsenic contamination issues about which
he complains would have been resolved many months ago.

? ARS sec. 49-106 prohibits the adoption by counties of ordinances which confiict with state law.
State law allows for construction of water wells moro than 100 feet from waste disposal systems,
RI2-15-818. The setback requirements of the county’s water well code prohibit wells less than
50 feet from the boundaties of the lot on which the well is located. The map appended hereto
depicts the well in question and is part of ths record in the superior court case. The distances
identified on the map are undisputed by all parties in the lawsuit brought by Dougherty and
Shute. The map shows that, while the well is 47 feet and 41.5 feet frarn the north and west
boundaries of the lot, in apparent violation of the wator well code, it is also 101 feot and 112 feet
from the dispogal fields on the neighboring lots ta the nosth and west. While the distances
between the well and neighboring disposal fields axceed the setback requirements of state law,
the distences betwoon the well and the well site’s boundaries are short of the 50 feet setback
requirement the water well code. The county cods prohibits what Is permitied by state law in
conflict with state Jaw and in violation of ARS sec. 49-106.

b2'd £STOEL9826 104 woJd 9172 L0g2-67-100
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Yavapui County Devalopment Services
Aun: Tammy DoWitt, Senior Planner
May 1, 2012

Page 3

However, the water company is hopeful that Judge Jones will find in its favor on this
issue. The pending motions which address the validity of the setback requirements of the water
well code are fully bricfed.. The water company has requested oral argument on its motion. As
of this submission, a date has not been set by Judge Joues for 8 hearing.

There are important public policy considérations of which the board of sapervisors
should be aware in pussing upon this request. Well #4 {s needed by the water company 10
comply with ADEQ regulations for arscnic Jevels/standards. Arsenic removal equipment is
proposed 10 be constructed which requires water to be pumped at 150 gpm. The water
company’s system is not capable of producing water at this capacity without Well #4.

The availability of water and the company’s water storage capacity have been only
murginally adequate to serve its customers. When there is a breakdown in Well #1, residents
within the sarvice area are sometimes forced to go without water until repairs are made. The
water from Well #4 would remedy the water shortfall and inadequate storage capacity,

The minimal supply of water and inadequate storage capacity force the local fire district
to rely on ncighboriag fire fighters for support in suppressing fires. The lack of water and
inability of the local fire district to fight its own fires can result in lengthy response times, The

lta::::responseﬁmﬁwm:s the prospect of loss of lifs or property damage as a result
0 . .

For these reasons, the watee company respectfully requests that revocation of its nse
pennif ha vacated and that the deadline for obtaining a Certificate of Compliance be extended
ﬁ litigation concerming the validity of the scthack requirements of the county's water well
. is resolved. Resolution of the superior court litipation may not occur until a final judgment
is entered by Judge Joues and such judgment is reviewed by appeal or special action.

YW

~ Douglas C, Fitzpatrick
DCF:Ik
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